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Idaho Power Company (“Idaho Power™), by and through its counsel, Brownstein Hyatt &
Farber, P.C., and James C. Tucker, Senior Attorney for Idaho Power Company, respectiully

submits to the Idaho Department of Water Resources (“IDWR™} its Protest to the Idaho Ground



Water Appropriators' ("IGWA") Initial Plan for Providing Replacement Water in this matter. In
support of its Protest, [daho Power states as follows:
1. NAME, ADDRESS AND TELEPHONE NUMBER OF PROTESTANT:
The name of the Protestant is the Idaho Power Company. The names of the
representatives of the Idaho Power Company in this proceeding and the persons to be utilized for

purposes of service and receipt of all official documents are:

Idaho Power Company James S. Lochhead

c/o James C. Tucker Adam T. DeVoe

Legal Department Brownstein Hyatt & Farber, P.C.
P.O. Box 70 410 17" Street

1221 W. Idaho St. Twenty-Second Floor

Boise, ID 83702 Denver, CO 80202

Tel: (208) 388-2112 Tel: (303) 223-1100

e-mail: jamestucker@idahopower.com e-mail: jlochhead@bhf-law.com

adevoe@bhf-law.com
IL INTRODUCTION

On April 19, 2005, the Director issued an Order (the "April 19" Order") in this matter
requiring IGWA, and other entities seeking to provide replacement water or other mitigation in
licu of curtailment, to file a plan for providing such replacement water with the Director on or
before April 29, 2005. The Director subsequently issued an Amended Order on May 2, 2005
(the "May 2™ Order"), which modified certain terms of the April 19" Order but did not change
the obligation of IGWA or others to file a plan for providing replacement water by April 29,
2005. Inresponse, IGWA filed an "Initial Plan for Providing Replacement Water” (the
"Replacement Plan") with the Director on April 29, 2005. The Replacement Plan incorporates
and relies heavily on the Ground Water Districts' Mitigation Plan for the American Falls Reach

of the Snake River dated February 8, 2005 (the "Mitigation Plan"). Idaho Power filed a Protest



and a Motion to Dismiss the Mitigation Plan on March 21, 2005. The Director has not yet acted
on Idaho Power's Motion to Dismiss the Mitigaiion Plan.

In its Motion to Dismiss the Mitigation Plan, Idaho Power states that the Mitigation Plan,
on its face, is so deficient and devoid of information that the Director must dismiss the Petition
as inadequate, incomplete, and not in conformance with the Conjunctive Management Rules.
Since the Replacement Plan attempts to rely on the same vague precepts set forth in the
Mitigation Plan, Idaho Power fully incorporates by reference the Motion to Dismiss the
Mitigation Plan into this Protest. Accordingly, all aspects of the Replacement Plan relying on
the Mitigation Plan must be dismissed as inadequate, incomplete, and not in conformance with
the Conjunctive Management Rules.

In addition, the Replacement Plan identifies sources of water that may be utilized to
satisfy the mitigation and replacement requirements of the May 2™ Order, but fails completely to
identify how or where these sources will be provided. Instead, the Replacement Plan states that
full credit for reach gains attributable to past mitigation plans, voluntary curtailment resulting in
reach gains, reach gains attributable to ongoing mitigation or curtailment in response to IDWR
orders, and reach gains attributable to other mitigation plans which will be sought, but have not
yet been filed, will all be taken as a credit in the Replacement Plan and incorporated as
replacement water. These sources of replacement water are not specifically identified, nor are
these sources of water sufficient to prevent injury to senior water rights users and should
therefore be denied as inadequate. Furthermore, like the Mitigation Plan, the Replacement Plan
does not propose any accounting methods for the water proposed to be used in the plan and
identifies no means of enforcing the plan. Accordingly, the Replacement Plan, like the

Mitigation Plan, is inadequate and incomplete on its face, and must therefore be dismissed.



Finally, the Director has provided inadequate opportunity for parties to analyze the
proposed Replacement Plan and submit responses. No time has been allocated for discovery and
the Director is apparently planning to approve or deny the Replacement Plan without a hearing.
The procedure — or, more appropriately, the complete lack thereof — for submitting, reviewing,
and approving or denying the Replacement Plan denies due process to all parties involved.
Accordingly, the Director should vacate that portion of the May 2™ Order expediting submittal
and consideration of replacement plans, require the Districts to submit mitigation plans under the
Conjunctive Management Rules, if at all, and provide procedural due process to all parties as
called for in Idaho Code and the Department's Rules of Procedure. Until such mitigation plans
are filed and approved under IDWR's Conjunctive Management Rules and the Rules of
Procedure, the Director and IDWR must curtail junior ground water rights as set forth in the May
2" Order to prevent harm to seniors."

II. GROUNDS FOR PROTEST
A. Idaho Power Has Standing to File this Protest

Idaho Power has standing to file this Protest because it holds water rights, contracts rights
and entitlements to water at American Falls Reservoir. Based upon the Director’s findings in the
May 2™ Order, these rights and entitlements confer standing on Idaho Power. Since the May o
Order does not sufficiently remedy harm to these rights, Idaho Power is an aggrieved party and
seeks to protest and dismiss IGWA's Replacement Plan.

1. May 2" Order on Standing

In regards to the USBR storage rights and the standing of members of the Surface Water

Coalition, the May 2" Order specifically provides:

! Idaho Power will be submitting a request for a hearing on the May 2™ QOrder, and therefore does not concede that
the May 2™ Order is adequate to prevent injury to the water rights of seniors, including specifically the water rights
of Idaho Power.



According to the Letter, members of the Surface Water Coalition hold entitlements to

water in storage projects owned and operated by the United States through the USBR.

While legal title to the water in those projects is held by the United States through the

USBR, the SRBA District Court has recognized that delivery organizations, such as the

members of the Surface Water Coalition, have beneficial or equitable title to storage

water described in their contracts with the USBR. Final Order on Cross-Motions for

Summary Judgment, Consolidated Subcase 91-63 (SRBA Dist. Ct., Idaho, January 7,

2005)(appeal filed). Therefore, the Surface Water Coalition has standing to assert rights

to storage water in USBR reservoirs on the Snake River upstream of Milner Dam.

Moreover, any concern regarding the standing of the members of the Coalition are

resolved by the intervention of the USBR in this proceeding.
May 2™ Order, Conclusions of Law, Paragraph 15, Page 34.

In the Order of April 6, 2005, the Director granted USBR's Petition to Intervene based on
the fact that the USBR is the holder of "water rights directly at issue in this proceeding." The
water rights claimed by USBR which are directly at issue in this proceeding are identified in
Paragraphs 51 and 52 of the Order of February 14, 2005. Those water rights include the
following: (1) Water Right No. 01-02064, for storage of 1.8 Million Acre Feet at American Falls
Reservoir; and (2) Water Right No. 01-04052, for storage of 115,000 AF at American Falls
Reservoir. The USBR claims filed in the Snake River Basin Adjudication recognize power
generation for both Water Rights Nos. 01-02064 and 01-04052.

2. Idaho Power Company Water Rights at American Falls Reservoir

Idaho Power has a contract right and entitlement for delivery of a portion of Water Rights
Nos. 01-02064 and 01-04052, pursuant to a June 15, 1923, agreement with the United States.
U.S. Contract I1r — 733, attached as EXHIBIT A. The 1923 American Falls contract entitles
Idaho Power to the use of 45,000 acre-feet of primary storage capacity and 255,000 acre-feet of

secondary storage capacity in American Falls Reservoir, for delivery to Idaho Power facilities in

the Snake River both above and below Milner. Additionally, Idaho Power has water rights that



rely upon the contract and water entitlements held by Idaho Power in the American Falls

Reservoir. These water rights and claims to water rights include:

Water Right #/Basis Source Priority Amount Use

01-02017-L Snake River 09/03/1908 1400 cfs Power
01-02032 -L Snake River 03/08/1919 4600 cfs Power
01-02046 - L Snake River 10/15/1926 2000 cfs Power
01-07128 - App Snake River 10/23/1996 7850 cfs Power
01-10382 - B/U Snake River 07/15/1901 6000 cfs Power
01-10383 - B/U Snake River 08/01/1901 2000 cfs Power
01-10384 — B/U Snake River 01/01/1929 136 cfs Power

Furthermore, the USBR, by virtue of the 1923 contract, Exhibit A, holds several of Idaho

Power's water rights in trust for use by the Company. Prior to the construction of the American

Falls Dam and Reservoir by the USBR, Idaho Power owned and operated three power plants at

American Falls — the West Side, Island and East Side plants and was contemplating the

enlargement of its generation facilities at American Falls. In preparation for this enlargement, in

1921 Idaho Power filed an application to appropriate an additional 1200 cfs for power purposes

(Permit # 15201/01-2041), along with an application for a permit to store 300,000 acre/feet of

water at the American Falls site (Permit # R-273/01-2065). These permits, together with other of

Idaho Power’s water rights and property interests, were the subject of the 1923 contract with the

USBR that led to the development of American Falls Dam and Reservoir.

2 SRBA claims have been filed for all of these water rights. Copies of the SRBA Filings are attached as EXHIBIT
B. At the time several of the claims were filed, Idaho Power referenced the interplay between its water rights, the

USBR development of the American Falls Reservoir, and the contracts pertaining to that development. See: Letter to
Karl Dreher, 10/23/96, attached as EXHIBIT C. [In the above chart L — license; App — application/ B/U — beneficial
use claim.}



Subsequent to the development of American Falls Reservoir by the USBR, IDWR, on
October 1, 1970, ordered Idaho Power to show cause why permit numbers 15201/01-2041 and
R-273/01-2065 should not be cancelled. Idaho Power filed an answer to the Show Cause Order
on December 1, 1970, submitting that based upon the 1923 contract and the circumstances
surrounding the development of the American Falls site that all of the rights of Idaho Power
under the referenced permits had been merged into water rights granted to the USBR, and the
USBR therefore held the referenced permits as trustee for Idaho Power. In a Memorandum
Decision, issued April 21, 1971, IDWR Director Keith Higginson found:

After reviewing the files of the Department and the answer of the Idaho Power Company,

the Director finds that the rights established by the Idaho Power Company, by reason of

Permit Nos. 01-2041 and 01-2065, have been merged with rights granted the United

States of America and that by reason of contracts and agreements entered into between

the Company and the United States of America, Bureau of Reclamation, those rights are

held in trust for use by the Company under the water rights of the United States at

American Falls Reservoir.

The Director further finds that since the Company s rights to water at

American Falls Dam and Reservoir are already covered by reason of licenses

issued to the United States of America, under Permit Nos. R-269 and 4168 and

contracts between the Company and the United States of America, that Permit

Nos. 01-2041 and 01-2065 are duplicate and should be canceled.

In the Matter of Permit Nos. 01-2041 and 01-2065 in the name of Idaho Power Company,
Memorandum Decision, dated April 21, 1971; attached as EXHIBIT D.?

IDWR has not historically considered Idaho Power's rights at American Falls
independent of USBR's claims in the Snake River Basin Adjudication. IfIDWR is
correct in this interpretation, which Idaho Power does not concede, under the 1923
contract and IDWR’s 1971 decision Idaho Power still has retained beneficial or

equitable title to the 45,000 acre foot primary, and 255,000 acre foot secondary,

’ Water Right No. 01-02064 was previously Permit No, R-269.



storage rights at American Falls, which form the basis of this Protest and demand for
relief.

The Director's Orders of April 6, 2005; February 14, 2005; and May 2, 2005, recognize
that Water Rights Nos. 01-02064 and 01-04052 are directly at issue in this proceeding and confer
standing upon parties with an interest in these rights. Idaho Power has an interest in these water
rights, and other water rights at American Falls, and is therefore an aggrieved party with standing
to file this petition.

B. The IDWR Rules and Idaho Statutory Authority Do Not Recognize "Replacement

Plans" and IGWA's Plan Should be Considered Under the Rules for Mitigation

Plans

IDWR's rules do not recognize or provide for "replacement plans," and nowhere in
[IDWR's rules is the term replacement plan defined. Instead, the Conjunctive Management Rules
recognize Mitigation Plans. Mitigation Plans are defined as:

A document submitted by the holder(s) of a junior-priority ground water right and

approved by the Director as provided in Rule 043 that identifies actions and measures to

prevent, or compensate, holders of senior-priority water rights for, material injury caused
by the diversion and use of water by the holders of junior-priority ground water rights
within an area having a common ground water supply.

Conjunctive Management Rule 10.15; IDAPA 37.03.11.010.15.

This definition matches precisely that which the Director has ordered IGWA and others
to file, though the Director has improperly labeled the required filing under the May 2™ Order a
"replacement plan" instead of a "mitigation plan" and failed to provide the substantive and
procedural protections required under Conjunctive Management Rule 43 for mitigation plans. It

is not clear why the Director would not simply direct the junior-priority rights holders to file a

mitigation plan if they so desire, though it is clear from IDWR's rules that a mitigation plan



meeting the standards set forth in Conjunctive Management Rule 43 is the only proper avenue
for relief from the May 2™ Order requiring curtailment.

The May 2™ Order determines that senior-priority rights will be injured in 2005 by
junior-priority ground water pumping. May 2" Order, Paragraph 53, Page 44. The Director
then recognizes that the junior-priority rights holders may, in order to avoid curtailment,
"nrovide replacement water to members of the surface water coalition as mitigation." Id. The
Director provides an avenue for junior-priority rights holders to provide "replacement water or
other mitigation in lieu of curtailment" by allowing junior priority rights holders to provide a
plan for replacement by April 29, 2005. May 2 Order, Paragraph 9, Page 46. The Director
then repeatedly refers to the contemplated replacement water as "mitigation” for out of priority
depletions in the "Order" section starting on Page 45 of the May 2" Order. May 2™ Order,
Paragraphs 1-6, §, 9, and 11-14.

Thus, what the Director refers to as a “plan for replacement” is in fact nothing more or
less than a mitigation plan without the benefit of due process for senior water rights holders. In
short, the plan for replacement contemplated in the May 2" Order meets the precise definition of
a mitigation plan under Conjunctive Management Rule 10.15; IDAPA 37.03.11.010.15.
Because the "plan for replacement” contemplated by the May 2™ Order is in fact a mitigation
plan, all such plans submitted in accordance with the May 2" Order should be considered as
such and subjected to the substantive and procedural standards set forth in Conjunctive
Management Rule 43; IDAPA 37.03.11.043.

The Replacement Plan submitted by IGWA does not meet the standards and criteria set
forth in Conjunctive Management Rule 43, and the Replacement Plan should be therefore be

dismissed. Because the Director has not provided the process afforded by Conjunctive



Management Rule 43, the Order should be amended to state that junior-priority water rights
holders may submit plans in accordance with Conjunctive Management Rule 43, which will then
be considered under the substantive and procedural standards set forth for mitigation plans.
Until such plans are approved, the Director and IDWR must curtail junior-priority ground water
pumpers to avoid injury to senior water rights holders.

Moreover, the fabricated process in the May 2% Order is not authorized by any Idaho law
or procedure. To the extent that mitigation plans under the Conjunctive Management Rules
constitute an authorized process (which Idaho Power does not concede), that process is grounded
in the statutory authorization for changes of water rights contained in 1.C. § 42-222, which sets
forth standards for approval and a process for protests to the proposed change. The "process” set
forth in the May 2™ Order for the filing and approval of a "replacement plan" is simply made up
out of thin air, and has no legal statutory basis or authority. The Director, in the May 2" Order,
created an ultra vires process, which on its face denies any other water right holder of due
process, and which flies in the face of the substance and procedure set forth in Rule 43 and I.C. §
42-222.

C. Idaho Power Incorporates by Reference, and Restates its March 21, 2005, Motion to
Dismiss the Mitigation Plan

Idaho Power incorporates by reference its Motion to Dismiss the Mitigation Plan filed
March 21, 2005, to all aspects of the Replacement Plan relying on the Mitigation Plan. Because
aspects of the Replacement Plan rely heavily on the proposals set forth in the Mitigation Plan,
the Director cannot approve the Replacement Plan without first ruling on Idaho Power's Motion
to Dismiss the Mitigation Plan. Accordingly, Idaho Power again requests that the Director
dismiss the Mitigation Plan and all aspects of the Replacement Plan which rely on the Mitigation

Plan.
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Furthermore, Idaho Power incorporates and makes the same objections to the
Replacement Plan as set forth in the March 21, 2005, Motion to Dismiss the Mitigation Plan and
the April 11, 2005, Reply to IGWA's Response to the Motion to Dismiss the Mitigation Plan. As
stated above, the Replacement Plan must conform to the standards set forth in Conjunctive
Management Rule 43. Since the Replacement Plan wholly fails to meet the standards set forth in
Conjunctive Management Rule 43, the Replacement Plan must be dismissed.

1. The Replacement Plan Does Not Meet the Minimum Requirements Established
by Conjunctive Management Rule 43.

The proponent of a mitigation plan must meet three substantive requirements. First, the
proponent must identify the water rights for which benefit the mitigation plan is proposed.
Second, the proponent must provide a description of the plan setting forth the water supplies
proposed to be used for mitigation and any circumstances or limitations on the availability of
such supplies. Third, the proponent must provide such information as will allow the Director to
evaluate the factors set forth in Rule 43 of the Conjunctive Management Rules. IDAPA
37.03.11.043.01. As described below, IGWA's Replacement Plan meets none of these
reqguirements, and therefore must be dismissed.

a. The proposed Replacement Plan fails to set forth the requisite detailed information
for water supplies proposed to be used for mitigation, and is therefore speculative.

Rule 43.03.h requires that the Director assess the reliability of the source of replacement
water over the term in which it is proposed to be used. The proposed Mitigation Plan lists some
potential water supplies, but provides no basis for the Director to assess the reliability of
replacement supplies. Proposed replacement water must be available to senior water rights in
quantities, at times, and at locations sufficient to replace all out-of-priority depletions under
junior water rights. Rule 43.03.b. and c. If the replacement water is from storage, the state and

other water users must know from where such water will be delivered, transit losses associated
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with such delivery, and the timing and availability of such water. If the replacement water 1s
from leases, purchases or curtailment of irrigation, the state and other water users must know the
historic consumptive use of such water, the priority of the water right, the timing and availability
of the historic consumptive use, and the provisions for dry-up and administration of consumptive
use credits.

This information is similar to that required for any transfer of water rights under the
IDWR's Transfer Processing Policies and Procedures. Rule 43.03.1. requires the Director to
assess whether a proposed mitigation plan proposes enlargement of the rate of diversion,
seasonal quantity or time of diversion under any water right being proposed for use in the plan.
It is impossible for the state and other water users to assess the viability of the Replacement Plan
unless the replacement water is available to the Districts and is specifically identifiable.

None of this necessary information is provided in the Districts’ proposed Mitigation Plan.
Instead, IGWA attempts to obtain credit for past actions and existing plans, while failing to
identify how new water will be provided to prevent injury to senior water rights. As a result, the
Replacement Plan is vague and speculative. It fails to meet the requirements of the Rule, and
must be dismissed.

b. The proposed Replacement Plan fails to demonstrate compliance with the criteria set
forth in Rule 43, and therefore must be dismissed as deficient on its face.

Rule 43.01.d requires that a mitigation plan must provide information sufficient to allow
the Director to evaluate the factors set forth in subsection 43.03. The proposed Replacement
Plan does not set forth such information, and therefore must be dismissed as deficient on its face.

Among the deficiencies in the Plan are the following:

12



1. The delivery, storase and use of water pursuant to the Replacement Plan is not
in compliance with Idaho law.

Rule 43.03.a. requires that delivery, storage and use of water pursuant to a proposed plan
must be in compliance with Idaho law. The Replacement Plan does not identify how the water to
be used in the Replacement plan will be delivered or stored. It is therefore impossible to
determine how the Replacement Plan will operate in compliance with Idaho law.

A mitigation plan is in fact a change of water rights. Proposed replacement water will be
taken from its original purpose and use, and will instead be delivered to senior water rights to
replace out-of-priority depletions under junior water rights. This is a different purpose and place
of use than the authorized or present use. Therefore, in order to properly evaluate a proposed
mitigation plan, the petitioner must meet the substantive requirements of Idaho law with regard
to changes of water rights.

Under Idaho law, a change of water rights can be accomplished only when no water
rights are injured, the change does not constitute an enlargement in use of the original right, and
the change is consistent with the conservation of water resources in the State of Idaho and is in
the local public interest. 1.C. § 42-222. In assessing changes of water rights, the [DWR also
evaluates the validity of the right being changed and assures that the petitioner owns the right or
otherwise has authority to apply for the transfer. See Administrative Memorandum, Transfer
Processing No. 24, Re: Transfer Processing Policies and Procedures, October 30, 2002 at 1.

The Districts do not identify how and where the water identified in the Replacement Plan
will be delivered and stored. As a result, the Director cannot evaluate whether any changes
required for the use of replacement water will result in injury to other water rights. Therefore,

the Replacement Plan is deficient on its face.
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Additionally, it is impossible to determine the legality of the Replacement Plan. The
Director of the IDWR has a "clear legal duty" to distribute water in accordance with priority
under the prior appropriation doctrine. 1.C. § 42-602; Musser, 871 P.2d at 812. A mitigation
plan must provide a reasonably identifiable basis upon which the Director can undertake his
duties. This means that the plan must be enforceable and administrable by the Director. The
state must also be able to track the amount, timing, location and quality of replacement water to
affected seniors. The state must be able to enforce the plan by curtailing any junior water rights
if adequate replacement water is not delivered to senior water rights in quantity, quality, time and
location sufficient to replace all out-of-priority depletions.

The Districts' proposed Replacement Plan is not administrable or enforceable, because it
provides the Director no basis upon which to undertake his duties. As a result, the Plan must be
dismissed because it does not demonstrate that it can be operated in accordance with Idaho law.

2. The proposed Replacement Plan does not contain any real means of
enforcement.

Rule 43.03 k. provides that the adequacy of a plan must be based on whether it provides
for monitoring and adjustment as necessary to protect senior-priority water rights from material
injury. This means two things. First, a plan must have adequate accounting of diversions and
depletions under the junior water rights benefited by the plan and of the delivery of replacement
water to senior rights. Second, a plan must be enforceable, that is, the junior rights must be
subject to curtailment if the required replacement water is not provided to senior rights in the
amount, quality, timing and location required to prevent material injury.

JGWA's Replacement Plan offers neither of these attributes. Although the Plan makes a
vague reference to accounting after the 2005 irrigation season, it offers no specifics as to how

junior well diversions and replacement water deliveries will be accounted. (Replacement Plan at
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Page 7.) Moreover, the Replacement Plan does not reference any enforcement. It is based on
credits for past action, a vague and confusing Mitigation Plan, and promises of plans to be filed
in the future. As such, the Replacement Plan should be dismissed as wholly inadequate to meet
the substantive requirements of the Conjunctive Management Rules. In addition, and because of
the extremely limited time to file this Protest before the Director expressed his intent to act on
the Replacement Plan, Idaho Power reserves the right to make additional substantive and
technical comments on the Replacement Plan in the future, whether in writing or at a hearing
under IDWR Rules of Procedure.

C. If the Director Decides Not to Dismiss the Replacement Plan as Deficient, Idaho
Power Moves in the Alternative for the Director to Vacate the Proposed Schedule of
Approval, and Require Adherence to the Rules of Procedure.

With less than two weeks notice, the Director required IGWA and others to file a "plan
for replacement." The Director then stated that he would rule on these plans within 5 working
days, without providing any opportunity for objections or protests, and with no intent to hold a
hearing on the matter. This expedited procedure has foreclosed any reasonable possibility for
Idaho Power and others protesting the Replacement Plan to review the plan, gather evidence,
assess the potential impacts of the Replacement Plan on Idaho Power and others, and prepare
written comments and requests for hearings to the Director. There is no apparent basis in the
IDWR Rules of Procedure for the contemplated action. Accordingly, this expedited schedule
will not afford Idaho Power or other senior water users potentially impacted by the Replacement
Plan a meaningful opportunity to defend their interests. Idaho Power, therefore, respectfully
requests that if the Director denies this Protest and does not dismiss the Replacement Plan, that
the Director instead vacate the expedited schedule and require that IGWA and others seeking to

file plans complying with the substantive and procedural rules governing mitigation plans under
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Conjunctive Management Rule 43 and IDWR Rules of Procedure. As set forth below, adherence
to these minimal procedural rules is critical under the circumstances to ensure that Idaho Power
and other senior water users are not deprived of their water rights without due process of law.

An administrative agency, such as IDWR, is bound not only by its own rules and

regulations governing administrative actions, but also is bound to ensure that its proceedings

meet federal and state due process requirements. See Withrow v. Larkin, 42 U.S. 35, 45 (1975);

McClelland v. Andrus, 606 F.2d 1278, 1286 (D.C. Cir. 1979). The Fourteenth Amendment of

the United States Constitution and Article 1, Section 13 of the Idaho Constitution prohibit the
deprivation of life, liberty or property without due process of law. It is undisputed that
individual water rights, such at those at issue here, are protected property rights under the laws of
the State of Idaho and, as such, must be afforded the protection of due process before they may

be taken or impaired by government action. Neftleton v. Higginson, 558 P.2d 1048 (Idaho

1977).
“Procedural due process is the aspect of due process relating to the minimal requirements
of notice and hearing if the deprivation of a life, liberty or property interest may occur.”

Bradberry v. Idaho Judicial Council, 28 P.3d 1006, 1015 (Idaho 2001). Procedural due process

requires that the government provide a party with “an opportunity to be heard at a meaningful

time and in a meaningful manner.” 1d. (Emphasis added). See also Paul v. Board of

Professional Discipline of the Idaho State Board of Medicine, 11 P.3d 34, 39 (Idaho 2000).

What constitutes a "meaningful time” and a “meaningful manner” depends on the specific
circumstances presented in each case. "Due process, . . ., is not a concept to be applied rigidly in
every matter. Tt is a flexible concept calling for procedural protections as are warranted by the

particular situation." Bradbury, 28 P.3d at 1015.
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The Supreme Court has identified three factors for courts to consider in determining the
“dictates of due process” in any given case: (1) the interests at stake, (2) the risk of erroneous
deprivation of such interests through the procedures used, and the value of additional procedural
safeguards, and (3) the fiscal and administrative burden that the additional procedural

requirements would entail. See Mathews v. Eldridge, 424 U.S. 319, 335 (1976). In determining

what procedural due process requires, Idaho courts have recognized that one fundamental
element of procedural due process is the right to present and rebut evidence in defense of

protected property interests. Idaho Historic Preservation Council, Inc. v. City Council of City of

Boise, 8 P.3d 646, 649 (Idaho 2000); Chambers v. Kootenai County Board of Comm’rs, 867

P.2d 989, 992 (Idaho 1994); Gay v. County Comm’rs of Bonneville County, 651 P.2d 560, 562-
63 (Idaho Ct. App. 1982). Other state and federal courts have further held that the right to
conduct discovery, although not constitutionally mandated in all administrative cases, is required
if necessary to ensure that the party seeking discovery is afforded procedural due process. See

Mister Discount Stockbrokers, Inc. v. Securities and Exchange Commission, 768 F.2d 875, 878

(7™ Cir. 1985) (because the due process clause ensures that an administrative proceeding will be
conducted fairly, discovery must be granted if in the particular situation a refusal to do so would

so prejudice a part as to deny him due process); Mohilef v. Janovici, 58 Cal. Rpir.2d 721, 743

(Cal. Ct. App. 1997) (same).

Applying the three factors to the specific circumstances of this case, it is clear that the
Director must comply with the procedural protections afforded by the IDWR Conjunctive
Management Rules and the Rules of Procedure because a refusal to do so would so prejudice

Idaho Power as to deny it due process. First, the interests at stake in this action are substantial.
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The Replacement Plan, if accepted, could cause significant and irreversible injury to the surface
water rights of not only Idaho Power, but also hundreds of other senior water users.

Second, given the complexity of the issues presented by the Replacement Plan, there is a
high risk that a ruling by the Director without the benefit of proper procedural protections for
Idaho Power and other senior water rights holders would erroneously deprive Idaho Power and
other surface water users of their senior water rights. The sheer scope of the Replacement Plan 1s
enormous, as it covers a wide geographic area and involves hundreds of groundwater users
withdrawing vast amounts of groundwater from the ESPA. Furthermore, the Replacement Plan
raises highly technical and complex water management issues. The Replacement Plan provides
very little substantive detail to support its claims, making it impossible for anyone to analyze the
validity of the Replacement Plan on its face. For these same reasons, the Director cannot fully
and accurately evaluate the potential impacts of the Replacement Plan on senior water interests
without first affording those interests an opportunity to gather evidence, review the plan, submit
comments and potentially request a hearing on the matter.

Finally, providing the parties these minimal procedural protections will not impose a
fiscal or administrative burden on the Director. Although procedural due process will delay
approval of the Replacement Plan, any fiscal burden will be borne by the parties, not the agency.
In light of the interests at stake and the highly technical issues presented, due process mandates
that the Director vacate the expedited process.

In summary, should the Director determine not to dismiss the Replacement Plan as
deficient, the specific circumstances in this action require the Director to vacate the provisions of
the May 2™ Order expediting filing and consideration of the Replacement Plan and provide the

partics with procedural protections of the IDWR Conjunctive Management Rules and the Rules

I8



of Procedure. A contrary decision by the Director would arbitrarily and capriciously violate the
procedural due process requirements of the state and federal constitutions.

D. The Director Must Curtail Junior Ground Water Rights in Accordance with the
May 2"4 Order Pending Approval of any Mitigation Plan.

The May 2™ Order finds that specified junior ground water rights must be curtailed in
order to avoid injury to senior water rights. While it is entirely proper for IGWA or any other
ground water interest to file a mitigation plan for consideration pursuant to established rules of
the IDWR, junior ground water rights must be curtailed pending the approval of such a plan.
Failure to properly administer junior ground water rights that have already been found to have
caused injury will deprive senior water rights holders, including Idaho Power, of the lawful
exercise of their property rights. Therefore, failure of the Director to order the curtailment of
junior water rights as set forth in the May 2”& Order will result in a violation of law and a taking
of the lawful property of others. Idaho Power reserves the right to assert further claims against
the State of Idaho in the event the Director fails to carry out his duties under the law.

III. REQUEST FOR RELIEF

Based on the foregoing, Idaho Power Company respectfully requests that the Director

take the following action with respect to the District's proposed mitigation plan:

1. Dismiss the Replacement Plan as incomplete under Conjunctive Management
Rule 43;

2. In the alternative, vacate the expedited process for consideration of the

Replacement Plan.
3. Curtail junior ground water pumpers until mitigation plans meeting all aspects

and requirements of Conjunctive Management Rule 43 have been approved.

19



2% K
Dated this day of May, 2005.

IDAHO POWER COMPANY

es C. Tucker, Esq.
Senior Attorney, Idaho Power Company

and

James S. Lochhead, Esq.

Adam T. DeVoe, Esq.
Brownstein Hyatt & Farber, P.C.
410 17" Street

Twenty-Second Floor

Denver, CO 80202
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Symbel I11T-733

CoOXTRACT

Between the United States and the Idaho Power Company,

Relative to Power Rights at Americen Falls, ldaho.

Dated June 15, 1923.
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E Symbol Ilr-733 Aj

Fets ENEEEENT, HMade this ioth-day of June, 1923in

pursuance cf the Act of Congress of June 17, 1902, {32 Stat.,

253} and acts amendatory thereof or supplementiary thereto,

petween THE UNITED STATES OF AMERICA, bereinafter styled the

United States, acting for this purpose by Hubert Work
secretary of the Interior, and the 1DAHO PUWER COUPAYY, &

corporation orgenized under the laws of the State of wWaine

ard suthorized te do vacineco in the State nf Idaho. and

having its principal place of business at Boise, ldabho.

hereinafter styled the company, its guccessers and

assigns.

2, Purvose and Plans of United States.

WHEREAS, the United States contenplates the com

struction of & large reservoir at American Falls, Lldaho, to
store the flood water and winter 10w of Sneke Blver and

make the seme available for the reclamation of large areas

of public lands of the United States including the ¥orth
Side Pumping Division of the Kinidoka Project and other por=
tione of the Sneke River Velley, and to supplement the wateT
supply of various projects in the Snake Biver Yalley now

having an iaadeguate oT inpufficien

t weter supply during

part of the irrigation seascn. And



-

%. OCompany Public Service Corperation.

WSEREAS,;the compeny 1s & public service corpor-
ation furnishing electricity throughout the Southern por-
tion of the State of Idahe for light, heat, gnd power and
irrigation purposes. A&nd

4, Interference with Rights of Cowpany.

WHE==AS, sald electricity is, to a large extent, gen-
ernted Ly the company in nydro-electric plente owned Y it
and located on the Snake River at American Falls and varlous
points below and the water which 1t uges and claims for use
at Apmerican Fallag is or would he a2lso used, to a large extent,
in its plants lccated nnd t0 be located at points below on
the streoam, so that the sforing bty the nited States of win-
ter

flow at American Falls will interfere with certaln power

\ other riguls of company a% American Palls ond peinte be-
low and

5. 1iUse of Property Owned by Comrany.

WETROAS, o portion of spid propesed American Fallg dem
and rescrvoir will be iocated on land owned by the company
ant the construction and operation ﬁf the game will alev wake
necessary the destrustion of or interfere with certain genrer-

ating stetions and other property of the company; and

6. Companyla Frior Fillngs at American Polls.

ESRTAS the company has at American Falls water filings P’//
prior %o the American Falls filings of the Tnited States
aufficlent to embrace the entire amount of water reserved

o]
s

-
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to-the-company under this contract,

[4)]
&l

&)}

j]

[o]
s
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7. teed -of United Stabes for Power.

ATD WETRTAS, the sold pronesed Morth Side Pumpling -

fivision of the jiinidoka FProject of the United States is a
pumping project and the United Stetes will require in Con-
nection with the said project & large power plent for the
development

of a large amount of electrlc nower Tor pump-

ing water upon the lands of the said froject.

8. lwtuasl Covenants.

WO, TEIREFORE, VITUZSSETH:  That cor and in con-
siderption of the covenants and sgreements of the par-
¥iss herein, upon the conditions hereln named, the par-

ties covenant and agree!

g, Property to be Convered 10 Tnited States.

The Company hereby ogrees, wpon the terms and condi-
tions hersinafter stipulated, to sell and by good and

sufficient deed convey 10 the Unlted States of Anerica,

Cree of tax liens and of liens or ipovmbrances nreated,

gronted ar inposed b7 itself or iis public utility pred-
ecessors, 2ll its right, title and interest in and to the

followinz described real gsiaste, gituated in the countles

of Fower and Binshom, Stabs of Tdmho, to-wit:

erty described ia the list of land descriptions hereto

attached ns Extibit %A and male a part of this contract:

and any other real property owned by the company. if any

such there be, vnder the proposcd dam or regervoir L0 be

3

{a) The prop-



constyicted by the United States in connectlon with the

69,
70,

71.

imerican Falls Reservoir project; the said preposed Cam
tp he located and construéted upstream from the company's
fmerican Fallg Dem a5 novw constructed and north of the
rizht of way of the Oregon short Line Railroad Compsny's
bridge property as now iocated abt American Falls: the ti--
tie to te convered to thne ULmited States in nll caues to be
as full and compleie as title as Uhe company tes, Frovided,
howevel, that to the extent hereinefter expressly provided
and. to no greater extent than mereinafter expressly
provided, and subject to all the terms, condilions and
provisicns hereizafier set out, ihe Company shall have and
there ic reserved to the Compeny, the right ta stors the

water which it is to receive from the Froposed American Talls

peservoir, umon thnt pard of the property and rights descrio-

#d in Parngroph §, located within the reservolr, and agreed

to ba comversd oy the Company to the United States insofar
an puch reservaiion to the Compony deco not conflict with amy
of the rights hereinafiter grantec or azTeed to be allowed to

the United States or any of the linitasions or restrictlons

hercinafter agroed t0 be pleced upon the rights af the Company.

(v) The two power plants et American Talle lnown B8
the Island Power piant and the est Side plant, sxcepht as to
the water rights osherwise provided for in this contract to-

gether with the following described tracts of lazd on vhich

aald planks are located, so-wit;

4
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ottovins—deseribed parcel of land situated in

S5.
95,

g7.

105,
166,
107.

107,

tne south boundsry line of said right of way,

Lot 5 See. 31, T. 7 5., R. 31 B., 3. Y., begirning at a

point on the Low-water line, on the West benk of Snezke
diver where the continuation (in a straight line) of

the Horth boudary lire of lot five of secticn thirty-cne

Tovnship seven soutn of Range thirty-one east of Rolse

Yeridian, would intersect tne said low-water 1ine om the

“Jext, bank of Snake Tiver; tnence west along said norih

boundary lire of said lot sive Tor a distance of R1L.5 feet

to & stake on the south houndary line of the right of way

of the Orercn Short lLine ?ailrosdy thznce westerly along

for a distance
of 70 feet to a stake; thence South 43% 14" Eest for a
distance of 386 fezet; thence due Fast to the intersectilon
of tie low—vmter line on the west bank of Snale Rlver;
thence along the low-water line on the said west bank of

said Snake Aiver, follewing the meandering thereof, to the

soint of beginning, conteining about two 2LTes, more or less

e Company from sald mroperty in said lot five,

rights of wzy and essements for occupancy and uoe by the

Company for the purpose of erscting, cperating and majintaining
eloctric trensndssion lines, and structures and ecuipment
appurtenant thereto for substation, sectionalizing and switech—
ing purpgses, saic¢ ripgnts of wey and eagements, including
the righi of ingress and egress over the property of the

United States, to be located &8 mutually agreeable to the

5
2



Upnited States and the Company.

Also the fTollowing described pigce or gorcel of
1znd situsted in Lot 12 of Eection Thirty {30) Town-
ship Seven (7) South, Renge Thirty-one {31) bast of the
Beise leridian, commencing at a peint on the west bank
of the Snake Diver where “he easterly boundary line of the
right of wey of the Crzgen Short Line Hailroad Company
intersects the szid bank of Snake liver; thence running
along the bank of sald Snake Hiver in a southerly directicn
Tor a distance of eighty feety thence in a straicht line in
2 westerly direction to the intersaction of the east hound-
ary ling of said railiroad conpany 's right of way one hundred
and sceventv-five fest; and thence along the easterly beund-
ary line of said railroad rimat of way to the nlace of be-
ginning.

Alse the following described tract of land lying in
tne river channel of Snake Aiver between Lots 4 and 12, of
Section 30, T. 7 5., R. 21 E., B.17. DBeginning at a polnt
wiiere the South boundzry of Lot 14, Block 20 of the Original
Townsibe of Awerican Falls dntersocts the west houndary of
Lot 4 Sec. 30, T. 7 §. . 31 BE., B.H., thence in a nertherly
direction atong said west boundary of Lot 4 to the northwest
cornar of said Lot 4, thence in astraight line across the
channel of Spake River to the north sasi cormer of Lot 12,

Seec, 30, T. 7 3., & 31

r

., B.., thence in a southerly

O



TiFectisn along thie ezstboundary s said Lot 12 ta the

soutieast corner of szlid Lot 12; thence in an easterly di-

rection along the soutn voundary of szid Sec. 30 to a point
snera a Gue north and south line, through 2 point 25 feet
due east from the scutheast corner of what is known as the
1stand Plant power house welonzing to the Company, intersects

the south bowndary of szid Sec, 30; thence due north to the

conter line of the Oregen Short Line Reilroad as now located;
thence in a straight line in a north-westerly direction o

the point of intersection of the east Loe of the intake to
the said Island Plent with the devnstream toe of the company's
hpmerican Tallg dam; thence aleong the toe of the east face of

the mast pier or abutment #all of the headworks of said Island
plant to the upstrean toe of the company's said tmerican ¥alls

dam; thence soutneasterly along the upstress woe of thal por-
tion of the cospany's said american Falls dam which the com—
pany will ratain to the gasterly toe of the division dam Lo be
constructed hy the United Sitates between the westerly end of

that portion of the company's dam waich the company will retain

and the government's proposed American Falls reservoir dam (re-

ferred to in Faragrapi 15 of this agreement): thence in a straight

tine in an ecsterly direction tc the point of besinning, and
all rights of the Compaiy in the tailrace from said Tgland and.
West Side planis; and the nited States shall have ard there

is granted to the Tnited States the rizht of ingress and BBTeSS



for nmedestrian traffic over the Cowpany's wood-otesel

194.

bridge 1eaéing from the east bank of Snske River to the
said Island Pl#nt, so long as sald bridge may be paintained
by the Company, reserving to the Company, and the Cozpamy
chall have the Tight and ernsement of junctionm, tie, sbutment
and support of the porticn of the Company's hmerican Falls
dnm to be retained by it to the portion of sald dam to be
conveyed to the United States and to the headwerizs of

4n14 Talend Flant end to soid divicion dam io ba constructed
by the United Siates betwsen the portion of the Company's
dsm to be retained by it and the Government's pronosed
Americen Falls recervoir dam; Treserving further to the Com-
rany the west portion of the Company's dam 28 described

and with the limitaticns contained in Faragraph g9 {¢), and
reserving further to the Company apd t:e Company shall have
the right and emsement of junction, tie, Abutment and sup¥
port of the Company's sald wood-steel hfidge upon the pro-
perty adjacent to emid {siand Flant; and reserving further
ta the Comnany &nd the Company ghall have the rights and
easenents of flowage‘and pondege on and over the premises
conveyed to the United States under this mgreement and lying
south of the down strcam tos of the Government!s proposed
American Falls dzm and east of srnid proposed division dam
and the herdrace or worxs of said Islendé Flant for the pur-
rose of utilizing the Company's weter rights and rights to

the use of water; esnd further reserving to the Company. and

B8
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the Company shall have the easement and right to waste

217.

218,

219.

and discharze such water over said lands lying south of

the dewnsiream toe of the Governmeni's proposed American-

Talls Aam And enst of said dilviesion dam and the head race

or worxs of said I1sland plani, and through and over the
Company's American Falls dem and worTks end elong and against
the works and property of the Unlted States. The Company
ngrees $o 50 2aintain And operate the seid power pnlants

and other structures to be conveyed bto the United Stntes
until delivery of pnsesession thereol to the United States
thet the same will pe delivered to the United Stotes in

as gant condition as they now ere, ordinary wear and

tear and any damege directly ar indirectly caused by

the United Statss exgepted, Provided, however, thaf
enould the company on account of eny extraordinary
accident or ealamity be unable to deliver such planie 1n
such condition, it shall have the optien to deliver them
as they then are =nd shall furnish to the United States
free of charge as demanded by the officer of the United
States 4n charge of sald Americen Falls Reservoir the
equivalent output of power of such plantas minus the smount
ot power which mey actuallly Te dgeveloped at these plentc
by the United States - such power to be dselivered on the
generator voltage bus of the Island piant and such deliv-
ery to terminate on April 1st, 1926. ‘The power developed
at said West Side znd Island Plants or delivered by the

9
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company under this subdivision shall after the dellvery

of the deeds provided for in SUBCIVISION ta)herestbe
considered a part of and nct in addition to the power
right ctherwise defined %o be in the United Sietes under
the terms oi this agreement.

(¢) The preperty deseribed in Zxhibit "3t gttached
neretc and made a part hereof; and the west portion of
the present dam end spillway at Acerican Falle up ta and
including the intake to the Island plant; rTeserving, how~

ever, to the company all and every of the rights it now

hns to use, meintain snd operate said properiy inm connec-

tion with the use, maintennnce znd operetion of lts Zaat
3ide plant, uniil such time 23 the United States has con-
structed the division dam In accordance with the provisions
of FParagraph 15 hereof om hoas mede the provision for the
discharge of water into the pool betwesn the government'e
rroposed Americen Falls reserveir dam and the Company'#
Fast Side pleant in compliance with the terms of sald Pare-~
graph 15, Frovided thal the United Stntes shall, ~fter
paicing secend pryment, hove the right to demolish such por-
tisn of the present dem and spillway at American Falls west
of the Isiand plant inteke o8 mey ba necessary for the con-
strantion of tae proposed'government power plant and othexr
works at American Falls, providing that by so doing no iun-
terference is had with the operation of the Company's East

3ide Plant.

10



(d) All the company's water rights, eppropristions e

water filings and permits, at American Falls, or used or

intended to be used in connection with the company‘u power
plents and proposed plants et American Falls, except the
rights, wnether primary or tertiary, expressiy reservad

to the company, as hereinafter st out. ThE~E§E9r¢Ei§§F9 —

of the company transferred to the United States for use
of % 0y LrYand: ed 1o the Unitoo 8 20T

for poVer DUIposes shall be consi

dered as impressed with

JEE————

a r;cht in tne bvlted Statza to change the use of such

WS

I

water from power to irrigation or to store the same for

S-S

pE——

irrigation whenever the Secretary of Interior shell decide uf’//

JEEENETEVE

that such waler is regulred fur lrrlgation purpoacd. Pat
M—M - P——— L = — —_—

it is expressly mgreed and understood that the water Tights

end rignts to the use of waler mhich {t ig herein agreed

that the Gomjanv shall have are reserved oufb of 1ts ex1st-
e

P it

ing appropriations snd rights as independent rights under
’ﬁ__,___ﬁl——Mﬁ_—H. hren 2

its own filings and apprnpriations snd of the dates of prior—
/__,,.__..__1._..,.....—.__

ity to which the Company is entitled under =such approvria
] T i

tions and are noi to he cansi

zred aq mere Poﬂ*rqct r;gntsgr

o et

qnder contruc* vl th tnﬂ Urpited States, c53¢

(e} The r*ght to limit all other rights of tne ccmpary —

i

en S Snake niver at whatever p01nts and in wnatever countlea

-

e T

the saue way be TOPateﬁ insofar as and 0o farther than the

R

e e £

rights allevwed acd granted to the United States to etors

and vse water as herein provided pay interfere with any
o e

rights of the company at.any lowsr polnis on Snake Riwver.
e

11
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10. Company's Pripary Summer Fower Right. . “:‘{’ffi

It is agreed and understood that the company reserves

281

282,

and it shell heve as against the United States and those

cleiming or that mey hereafier claim under them, the first

of'gfggggxwright at Americen Fella ESHEEE_EEEuP°WQr purpos?s
at American Falls the following amounts of water during the
fpllowing periods of each year:
100 second—feet beginning April lst, increacing uniformly
to 2500 secon&—fset on May 1st, and continulng at thati
smount io September 15th inclusive, then decreasing uniforzly
to 100 second—-ieet on October 3lst andncne except as here-
inafter providsd from Novenber lat to Harch #lst Ilnclusive.
The atowe deserited powar tight so reserved to the com~
ae =0t _ Sk B L il

pany shall be considered as prior and superior 1o all other

r?%?ﬁﬁ.?f_ﬁfiﬁifan_?EEEE;m Tne cempany may also have a pri-
rary Tight to use at any time any water brought ta Ameri can
Fzlls by it from beyond the Snake River water shed, or any
stored water acguired by the company from storage capacity
nereafier constructed above American Falls provided that 1t
is understood znd agresd thet the company's right to store
water, except water Trought ¥ the company from beyond the
Speko River watershed, in such capacity abeve American Falls
shall be inferior end subordinate to the Tight of the United
States to provide for bullding and to £11). end use 3,000,000
acre~feet of storage capacity, including the capecity of the

Anerican Fells Reservoir anywnere on Snake River in additien

to the storage capaclty now aveilable in Jackson Lake Heser—

volr and Lake Walcoti.




1. aaml.

&

11. Government's Sunmer Power Right at American Falls. &

261 Te—Grited-SEates—chall heve_and- the company hereby

grante-ta the United States as against the company &
207,  secondary power right at Anerican Falls to that amcunt

of water which »ill zenerate continucugly for delivery

305, from the generator bus bars in the Government powsr
206, station ¢t American Felle 6,700 kilowatts beglnning
307.

on April 1st, lncreasing uniforoly to 28,000 kilowatts
ang, on May lst sad to 30,000 kilcmatts on June lat, contin-

704, wuing at that amount to August i1Bth, inclusive, then de—

210, crecsing uniformly to 25,000 wilowatis in September 15th,
11. and te 5,500 kilowatts on October Zlst, and none from No—
w12, vember lst to Herch 7Tlst inclusive, except in connectlon

313,

#ith the 10,000 xilowatts at authorized in Paragrephs

%14. 24 and 19 hereof, 1In no cass, however, except as au-

thorized by Feragreph 13, shall the water utilized under

%16, this power right exceed 1,500 second-feet on April lst,

217, increasing uniformly to 5,000 second~-feet on May lst, Sac4h~5ﬂ“1

—\35“‘!\.
and to 6,000 cccond—feet on June 1gt, continuing at that 2 *\L"

amount to Septewder 15th inclusive, end decreasing unl-— w- S

formiy to 1,500 second-feet on Cetober 71st. The secondary &
power vight graoted to the United States under this paragreph
shall be inferior snd subordinate to the primary povwer Tight
reserved to the company in paregraph 10 hereol, and zhall be

prior and superior to &1l power rights of the company at Amer

icen Falls other than the rights reserved under Para. 10 here

aud the rlght to the storage provided in PoTa, 19. Provided,

13



however, that 1f ithe Ccmpaly. through the refusal, for

&

344,

245.

346,

2Ny reasod, o1 e trrted-Sretes or-146—63C0B880TE in

conirol of said reservolr to comply ®with the terms of

this mgreement, falls 1o recelve for its own use at lts
plants at pperican Fellg, unless ite right Lo such water
has been igkes under the power of eminent domain, the

amount of water and at the times and ln the menper coh-
templated by thig agreement, 1% ghall have the right o
meke up such deflclency {duripg the time of such refusel
ard no longer) out of the appropriations, waler fitings,
and permits which 1t now nelds, snd the ancunt which the
United Statés shall have the right to store oT useé out of
said spuropriatiors, ¢hall be reduced accordingly. It 1s "
agreed and anderetond that erreors O ipaceuracies in the
relecse or delivery of water from the reservoir aiall not
be construed 28 & refusal by the United States to comply
with the terms of ihis agreement. Wothing coptained 12
this contract shall bs construed to make the Unlted Stales
ip any Qay responsible for the delivery of the weter Lo any
of the plsats of the Company sfter the name has Deen re—

jeased by the United States for the Company from the res- Tad eux,

iwa portanc o
ervolr at American Talls. oV

. o
12, Company's Additionsl Sammer Power Right. / & Il

The cumpauy reserves and choll have as againet the
Upited States e tertiary power right at American Falls O

all additional water relessed or wasted from the ressrvolr

14
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ag released or wasted by vhe Unitod States from April lst

l
{
i
i

p‘ P bt At S dne e

367,

368.

363.

370,

7L,

to October ZFist inclusive over and above She amounts re~

quired to furnish
pany in paragraph

ed to ihe United

the primary righte reserved to the com-

10 hereof, znd the secondary right grant—

Stateas under Paragraph 11 nereof.

Should the compaeny feil for five years after a atorage

cepacity of 1,500

,000 acre-feet or wore bas been provided at

American Falls, to make provision to utilize all the ter-

tinry power provided in Faragraph 12, then the United States

shall become enti

1ied ms against the company to develop and

use any umazed portion thereof, but should the TUnited States

fail, for =z mperie

with the right to

d of ithree years after vecoming vested

develop znd use such undeveloped partion

of gald tertiary power, o make prevision o utilize the

gmme then thereaf

vision become ent

ter elther pariy maey by making such pro-

itled to utilize such undeveloped pertion

of paid tertisry power right.

12, Substitution

of Acre-fest for sacond-feet.

Triring the p
ciunsiva, either ¢
flow specified ab
smount of water A

hours of the day.

eriod from april lat o Cctober 3lot in-
arty may take instead of the contlouous
ove in Paragraphs 10 end 11 an equiveleat
ach day in varying amounts during varioue

providing the pumber of ecre-feet tazken

by elther party during any one day of twenty-four hours

ghall not excesd

specified in the

e nuzmber double the rumber of second-feet

sbove schedules in Paragraphs 10 and 11

i5

e

-

-



for such day.

I8L.
Z82.
383,

384,

361,
392.

393,

14. Company's Sumner Regulation of 5,000 Acre-ieet,

The compeny aay accumilabe from time to time in stor-
age capacity that would otherwise be unused in the Armericen
Talls reservolr out of the amounts of water to which it le
entitled under Paragrapk 10, an amount pot exceeding 5,000
acre~feet, and use the same &8 desired, except thet after the
reservolr has been filled in any year, tnp compeny shall be
entitled nnder this paragraph only to thet part of the 5,000
acre~fest accumulated after the £11ling of the reservolr snd
subject to the 1imitaticen of maximum delivery and gate or
cutlet capacity herein provided, and provided further that
the company ghall releage upoL depznd by the Unlted States
such portion of the said 5,000 acre—feet as the company may
have accunulated whepever the availeble stored water 1o the
smerican Falls Reservelr to which the present Kinldoka pro-
ject and extenslons thereof diverting from Leks Walcott are
entitled amounts to less than 5,000 acre-feet, and in eny
cvent release all clalnm to any pard of said 5,000 acre-fest
of sccumulated water remaining afterVSeptember 30th.

15. Outlet Torks and Divigion Dam for Qomoany

The United States will pro;ide for the company in the
proposed dam to e copngtruched by the United States discharge
works pufficient for a 6,000 sacond~-fegt ﬁelive;y with a
losg of head net not to exceed twa feet. Such discharge works

shell discharge inte the pool between the preposed reservolr

16



396,

&Y

dam and the company's east side plant end shall be as low

as and similar to the outiets connecting with the power

ZU

398.

plent to be comstructed by the United States, and shali be
so constructed that the corpany may and is given the right
to attann lte penctnoke directly therato and shall be pro-
vided with protecting devices similar to those to ba pro=-
vided for the intakes to the proposed Goverament powar
plant at American Falle. The United States shall construct

and mainiain as a part of the American Talls storage dam, &
division dam hetween the westerly and of that portion of the
company'!s American Falls dam which the company wlll retsain,

and the Governmeni's proposed American Fells Reservoir dam to
an elovatien five fect abovs the present concrete crast of ~om-—
pany's dam, and of sufficlent strength to retain the water on
the easterly side up to the crest of said dam, and provislion
shall be made whereby the Company shzll not be required dur-
1ng any flood to discharge over that porilon of the com~
psoy's American Falls dam and spillway retalned by the
company any pgreater portion of the flood than wrould have P

been discharged over that porticn retained had said dam S'\“"-i-'t ,_

and spillway not bsen changed Irom it present condlbloun. \‘!,w\h‘r

P

16. Company's Primary Storsge Capacity.

in pari consideration for the rights and property to
te conveyed to the United Siates by the company, snd =& A
part of the cost of the propoesed development at agmerican
Falls the United States grants to the company and the com-

17
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421,

pany shall bs entitled 1o the perpetusl use of 45,000

acre-feat of storage capacity in the reserveir to be con—

w
3]
&

,
[
*

structed by the United States. guch cepacity to be for
gtoring the water reserved %o the company, end the water
referred %o 1n the last senience of Paragraﬁb 10, the
cempany's right to such storage capacity e be cn an equal
besis in all respects, except as otherwise providsd hersin,
with other primary storage cepacity rights in the reservolr,
ag defined in the coniracta betwean tha United States and
the Irri

zation Companies and Districts cooperating with the

United States in tne copstruction of sald rosarvoir, & form
of wnich coniract is attached hersto and maried Exhiblt nge,

17. Operation esd Mainienance Charges

For the purvese of detarmining the operation and main-

Lensunce charze to be paid by the COmPALY. each scre-feet of

secondary storage capaclty provided for in Paragraph 18 shall &

25

be considersd as the equivelent of 7/20 (seven-twentieths) e
of an acre-fuot of primary storage capacity snd the company
will nay to the United States each year & proportionate part
of the total cost of operation and maintenance of the reser-
voir, and distribution of the waters thersfrom to the nead
of the dltches and to the pover plants Of the COmpeny di~
verting w.ter from Snake RiveT pelow said reservoir in the
proportion that 174,250 acre-f=et ia of the totel avalleble
capacity of the reaervairig}us 8¢,260 acrc—fee;) the tines,
R

conditions, and manner of billing OF stating such charge to

g

>
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the company and of peying the same to the United States

%o Lo tho same as provided in the ceatracts betueen the

e e S P

United States and:the vericus irrigation compsniés and a{gz ey o
L
tricts cooperating in the construction of sald reservoir. Sh“"\

106. GCowpony's Sccondnry Storagze Capsclty.

Petween October 1st of any year and June 10th of the —
followilng year, the company shall have and is nereby grant-
ed for the purpose of regnlating and contrclling the water
reserved te the compeny under Farsgraph 19 hereof, and the
T T = e it 2 —— e

water which may be acguired under the 1ast sentence of Far-

agraph 10, & secondary right to use not to exceed 255,000

acre-~feet of storage capaclty in the reservolr when such

capacity is not then Tregquired and not beipg used by the
oviners of irrigation rights to the use of =much capacity,

‘out shall have no further right to wee eny part of sald
255,000 acre~feet of capacity or seny nater stored therein
after the reserveir is first filled each season, and the
compan shall in any event release OB April lst of each

year all right and claim to such capscity and water stored
therein, ;xccpt €0,000 perc-feot, and shall relemse all right

and claim to the remainder, if any, on June 10th of each year.

19. Company's Heserved Water Right of 300,000 Acre-Feel. L//’(

1t is azreed that in sddition to the primary right re-

served in Paragraph 10, the company reserves gnd shall have
the right (for pever development ab American Falls and to

such extent as provided in Faragraph 21 hereof for pover

development at polnts belaw Wilner) to 300,000 acre-feet
1%




of water flowing intoc the reservoly after Qotober let of

et e

LT

478.

479.

45C.

481,

any year ﬁhich shall De tihe {iTrst ©04,000 acTe~leed Flow=
ing into the reservoir after October 1st and actually
storable therein, except that precedence shall be given

for the release through tne smerTicen Fallse Reservolr dam

to the emount of waier, if anmy, vequired to supply the
amount of power notb excesding 10,000 kilowatts, half-hour
peak, necded 0 supply the power demands and uses on the
Minidoka Froject and ito proporsd extensions, and inciluding
the town of Minidoks end the territory now supplied by the
Gnited States, and the campe, buildings, construction work,
dam and adjscent grounds of the United Simtes &t hmericen
Falls, but not elsewhere in the old or new town of Aunerican
Falls except that if the company should refuse te extend
1435 lines into the new ¢T government townglte at American
Falls end furnish service in such townsite, then the United
States may do so, The extension of power llnes into the
pew townsite and furnisbing of power to customere thersein
shall not be construed as welving any of the rights of
either party as to toe amount of demage which may be a2i-~
Jowed the company in condempatlon or otherwise for the
renova) of lhe uld town or otherwise, Nothing in this
paragraph contained shall be construed to deny the United
States the right to store and use for irrigation purposes
the weter herein autberlzed to be used for the generatiom

of said winter power of not exceeding 10,000 kilowatis,

20



498,

49%9.

nelf-bour peak, whenever the Decretary of the Interlor

£

£00.
501L.
802.

503.

51l.
5lz.
513.
514,

515,

ghall decide that such water is required

-

for irrigation purpeses. Tha expression 10,000 kllowmtis,
half-hour pesk", wherever 1t occurs ln gnis contract shell
be interpreted as meaning that tbe average for any balf-

hour intervel gmust not exceed 10,000 kilowatts.

o0. Goumpsny Right to Primary Storage VWater. —

Thue water required to fill the 45,000 ascre~feet of
primary steroge copacity allowed the company under Para—
graph 16 hereof shall be & part of the 300,000 acre-feet
of water reserved to the company under Paragraph 19 hereof,
znd the company shall have no right te requira the turning
out Tor the company of more than 200,000 acre~feet in any one
yeaT beginning Octeber 1st in edditien to the primary rights
get forth in Paragraph 10 &nd the @aldcver authorized 1n
this paregraph, The company snall bave the.privilege of
holding after Qotober lut and until November 15th any water
which it may have remeining in Its owo storage cepacliy of
45,000 acre-feet, but the company's right shall expire o

Movember 15%th to sny amount so held over beyond that date.

o1. Compeny's Rlghts Delow Miloner Dam

The companyts Tight to domand the turning out of water

from the reservolr for releass by end use velow Milner Dam
ghall be limited to the 45,000 scre-feel of primary storage

rights, the water referred to in the isat sentence of Para-

graph 10, and to such portion of the 265,000 acre-feet men—

21
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sieped in Feracroph 18 &8 is nesded for veneficial use for g

e oA R e bbb T i

-
52k,

526,
52%7.
528,
529.
520.
531,
532
533,
B34,

535 L]

545,
Bag,
547.
548,

549,

power development B3 Snoshone Fells or Twin ¥alls ut nat
exceeding the amount that may be necessary to make the

total flow at the head of Shoshone Falls:
790 second-feet Ociober lst to Wevember 30th, incl.

890 " " Decenber lst to Jaouary 3lsi, L
796 n " Februery lst to February 12th, -
690 " February 13th o April 15th, n
790 i f April 16th to Juns 10%h, i

excluslive of umuy part of the compaayla said 45,000 ecre—feet

of primary storage and ile water referred to iz the lmsi

sentence of Paragrepn 10,

Provided, however, that the anount of weter released
past Milner for meintaining the flow a% Shothone Falls be-

tween October ist aod Juns 10th inclusive, &8 listed ahove,

ghall be a port of the 255,000 aere-feet of primary shorage

water which the Ccompany may have stored in 1ts secondary

storage capacity in tne reservolr, and provided that it Te-

lences such walsr from the Amgricen Talls Reservolr im such

a way that tas required flow can be meintained at Shoshone

Talls oy the utilization of sltorage capacity in Lake ¥alce®ht net

to exceed 3,000 scre-feet of storage capacity.

Wothing Lo thie paragreph 45 tc be conotrucd as abrid&-'
ing the Gompsny's right to release from the Reservoir and
have passed by Mliner at eny time mny part of 1lts 45,000
acre-feet of primery stored water gtored in 1lts pr;mary

storage cepacity, oT held over as provided for 1n Paragrapil

20.

22
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fab

., Twin ¥Fallsg Power Site.

Showld the company construct a power plant at Twin

Falls, then @?é_flcw to be peintained below the Milner dam
chall te measured and determined at Twin Pells instead

of Shochone Falls and the schedule of flow set out in the
feregeing paragraph shall be reduced 100 second-feet for

gech peried, btut nothing fereln contalned shall be construed.
pg walving any rlghly of the United Stotes at Twin ¥alls

or ony othef power site on Spare River, owned or centrolled

in whole or in part by the United Siates, or implying that any
licsnse, pemait or right will be granted the company.

7. Government's Winter Power Rignts.

Ty seouring the winter power not exceeding hali-hour
mealz of 10,000 wilowntts provided for the United States
under paragraph 19 rereof, the United States ghall secure
at tha Minidela Power plant so much of saoid power as it is
reasonably practicabls o segure from the installed machin-
ery at said plant withoud releasing water which otherwise
might Be held foxr 1lrrigation, zenerating at Amerlcan ¥alls
the balesnce, if any, of the amount required. Yothing here-
in coutalned shmll be conatrucd o prevent the United States
svom obtaining the ten thousand kllouatis at its American
Talls plants whan the Minidoka plant, is closed or out of oper-
atinon an account of enlargsaent, jmprovenent or rapeirs.

24, Storege Rights of United States and inter Waste. —

The United States shall have and the company hereby

grants to the United States as against the company the right

23



574. %o store in the American Falle Reservoir for use for

irrigation nnd domestic purposes and for the power use

%
{
|
|

)
s e

£2)

"

TAadh. a1 e e bt

=

-

i

set Torth in Paragreph 11 and for the development of an

577. amount of power not exceeding 10,000 kilewatis, half-hour
875, perk, as delfincd in Paragraph 19, all of the storable
579, water at American Falls not specifically reserved to the

compnuy or granted to the compaay as against the United

£81. Ststos. The company reserves and sas sgainst the United

587. GStates shall have the right to use for power purposes at

Americen Falls water released or waested hetween Yovember

584, 1sb aml March Tlst, inclusive, 1in excess of the amount

585, herein spect

[E3

ted to Se aliowed to the United States for
power under ithe foreggolng provisions of this caontrect.
The cvailability of water for waste shall de determined

535. Dby the U. 3. Reclamatlon Service by assuming a yeaT be-

53¢. gzinningz October lst of 200,000 acre-feeb less storable run—~
5G0. off then the lowest vear of record at the time of such

91 determination, and such water as under this assumpiion

89%. is not necessary to provide 300,000 acre-feet for the com-
500

93, pany and to £il11 existing storage capaclty will be consid-
50/1. ered available for wasting. Until somm lower year is cb-
served the lowest year of record shall be deemed to have
a storable run-off of 1,500,000 acre-feet, including the
547, 200,000 acre-feed recerved to the company. The United
Statcs agrees that such water as may be available for
waste during the winter shall bDe releaced as nearly uni-

300. formlr as may be practicable, or 1n guch other manner a8

2%



to securTe its ressonable aveilability for teneficial use for

power development. During the development period. the com-

semr shall have the right to use for power purposes, until
fdemanded by the United States, the water granted to the
States for power purpoces, but this water shall he

avaiisble for uss oy the United States for power PUrpeses,

on its <demanc.

The company shall secure from the trustee, Or other per—

zon Gr Lersons hav

ing nower to relense, and ghall deliver to

the Imited Stetos & valid relesse of all the property and

rightse described in Ia

b

w. 9 {2) to 9 (&) inclusive, and Para.

o

+ Trom the llen of sy morigage, deed of trust or other in—

curorance craated or granted by the company or its publie
utility predecessors and a release of all tax liens.
26. Abstract.
In consideration of the premises, the cimpamy further
egrees uzon receipt of notice that this ccniract has been
sign=d by the Secretary of the Interlor, to farnish prompily

at its own espense, zn abstract of title which shell later be

grtendad So include any instruments stbacguently reenrdad in

connectinn herewith, and alsc the record of conveyance made

varsuant 0 this agreement provided that if the company fails
ar refunenAtu furnish proper abstract of £itip within sixty {30)
days after notice that this agreement has been signed, or if
within sech period written reguest e made by the company.
cuch abstract may be procured by the United States at the

expense of the company and the cost thereof

i



deducted from the purchase price.

27. Payments by the United States.

1n copgiieration wherenf the United States‘agrees that
it will purchcse sald property on the- terms herein expressed,
and vpon the eigning af the venzl Government wouchers taere-
for ané their further approval Ty the proper Government ofi-
ficials, it will, as full payment for the wroperty, and
rights herein srread to be conveyed to the United States,

and for all dameges for entry upon the above described prop-

arty, and the construction, operation and maintenance of

Declamation works under said act, and for all ciaims Dby the

company for survers, grxaminations, opiricns af exoeris, and.
whntsnever kind inrurred in coanection with the
congumpation of this contract, 1n addition to the atorage
“erein granted to the company, Cause to be
paid the sum of cne million ($1,000,000) Dellars in ir-
stalments as nereinafter nrovided by United Stetes Treasury
varrant or fiscal officer's checlz, which sum shall hecoOne
fue and. payecle in four egual anmwal instalpents, the first

o wimicl will be due and payotle after the furnishizg of the

ahstront and obier ovicence of title herein nrovided and
concurrently with delivery of the Ceeds to the property des-
scribed in Poragroph © {a), and one instalment on the same 4By
of each vear tnerenfter until the fi1l amount hereln spec-

ified hss been paid, Provided that concurrently with receiv-

ing sald second instelment the company shall deliver to the

United States a deed conveying to the United States all

26



ine company's right, title apd interest to tne Vest Eide

66%.
670,
671,
672+
673,
g74.

675-

76

677,

and Island plamis,other then water rights except ae herein
otherwise provided and land described in Paragraph 9 (v)

and release from tax liens and other llens agreed bto be

relessed in Paragranh 25 and concurrently with the Tecelipt

of the third instalment, the company shall deliver to the

Tnited States the deed and assignment ¥ the properties des—

crived in Parsgraph 8 (c), end concurrently with the receipt

of the fourth instalment shall dellver the deede and assigo—

ments of the remainder of the property and rights herein

agreed to be coonveyed, Provided that the company nay retain

the possession and use of all the properly hereln agreod to

to be convered or assigned until the first annual instalment

has been paid, but that upon the payment of the first annual
instalment the United States may take possecsion of ths land
needed for the proposed dam and reservoir as described in

Paragraph 9 {a), and woon payment of the second annusl in—

stelment may take possession of the West Side power plant end

Island Plant and be entitled to use 80 wuch water under the
existing appropriationc nmow owned by the fompany and used in
connection with said plants, as may De necessary for the oper—
ation af sald nlants to thelir respective capaclty, provided,
however, that the right of the Unlted States ta the use of

euch mater shall terminate absolutely upon the transfer of

the =eter tights fo be conveyed by the Company under Para-

graph ¢ (&) hereof, or upon the vesting of the water rights

27



mentioned in Peregraph 31 heveof upon the fallure of the

§ ¢

T

United States te malke certain payments, and provided fur-

ther, thet the water used Wy the United States at said

plonts shall not be dedncted frem the amount of water which

the Compeny is entitied to receive after the rights of the

Compeny bLecome restricted to the amounts specified ln Para—

grepns 10 and 19 herecf, and neither the censent of the

Compeny to the use of such water nor the use of such water

Ty the United Statea, shall opexrate to vest any title or

permenant right to the use of such water in the United States,

snd the United Stztes may take possession of all of the cham-

nel west of and including the Islend plant and headrace, and
rproperty dpecrived in 9 (b}, but it is uﬂderstood and agreed
that the coopany may reteln the possession and use of all cf the
othar property and rights herein szreed to be conveyed or as-
signed to the United States until the corletion of the pay-
ments herein provided for. The United States may pay any
instzluents vefore due and thereupon shzll be entitled %o

take the properiy and recelve the deeds provided to be taken
or delivered upon the payment of such instalment. It is
expressly understood that the first instalment tc be paid

by the United States hereander includes the claim of the comr
puny Tor relmversement for all expenses of whatsoever kind
which it has ipcurred in connection with ths consummation of
this contract, including surveys, investigations, examinations,

and opinicns of experts, snd for cbtalning data and inform

28



ation upon which to base this agroement.

o 2 -
2g—Gorthreedtee of P;lé’h*': "‘3' Lowpany until

708.
709,
710,

711.

714,
715,
71E,

717,

719.

725.

7264

7e7,

Storege Capzcity is Providsd.

A5 ogalnet the United States the compsany ghall be
entitled to continue the use of the water et Amerlcan Falls
covered by the company's present appropristions and fllings
(except such zs the Unlted Stsles way become entitled to
use to operste the Iesland and West Side FPlants under this
agreement) until such time as the 45,000 acre-Tfeet of pri-
mary slorage capacity herein grented to the company ghall
have been first provided for the Compeny end until that time
the company shall be entitled io right of wey over the lands
gnd rignts conveyed to the Unlted Stmtes by the company and
located in ihe bed of the river for ihe purpose of and to
the extent necessary for such continuved use by the compsany
of sald fllings and sppropristicns in so far as such right of
way can be used by present struciures snd extensions without
tncreessing the hazard of flooding the construction work of
the Upited Gtates, Wothing in this contract shall be cor~
straed as giving the company e right to demand right of way
or flowage emcement acroms any 1land unwatsred for constrac-
tlon purposes by ihe United States except to the exient nec-
encory to pass the natural flow of the rlver.

29, Distributioa System in American Falla,

The compeny shell not by anything herein contalned be
deened to have trensferred any of its poeles, llnes, or
other property not descrived i Paragreph § iocated 1n

29



728,

the present iown of

i smericun Falls or connecting the dle-
7259, tribution system in sald town with 1ts gensrating plants.
: %30. or to have released the United States from any damages to
E 721, said poles, lines, distributing system or guch other prop-
% 732, erty on account of the relscatiom of gaid town made nec—
i
i 733, essary by the consiruction and operation of the preposed
i
5 734, reservolr,
20, Reservetlon in Deed of Reserved Rights,
735, Tt 4s the intent of this agreement that all power
735, rights at American Falls except those granted to the Unlted
%37, GStates herein shall be reserved to the company and that the
738 . deeds and conveyeances by the company o the United States
4 7ag. may contaln s reservatlon 1o favor of ths cowpany of the
%E% 740, Tights reserved to it under the provisions of this agreement.
%1, TFaliure of hopropriatiom.
741 Yhere the paymeants of thle contract extend beyond the
m4z, current fiscal year it is understood that the contract la
4%, weds contingent upon Congress making the necessary appro-
744, vprlations Ior expendliures thereunder efter such curront
E ?;5. year has explred. In case such appropriatiosn ae Bay be
i n45, npecessary to carry out this contract is not mede the com-
;_.f 749, peny hereby releases the United States from a1l 1iabllity
: 1 748, due 0 the failure of Congress tc meke such spproprlation.
749, iny ipgtalment or portion thereof not paid when due
750. shall thereaftor besr intersst at the rate of 6% per anoum
751,

peyeble annuelly end should any instalment remaie due and
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unpaid for a pariod of fiiteem Years the Company &nall

e
Ry

hzve the rizht o waive and surrender to the United States
such due gnd unpaid installments. The effect of such walver
or surrender ohell be to nodily paragraph 2% nereof to the
following extent:

If only the first installwent shall have “een paid the
crant o the Upited Statas as thercin provided %o étore
in Afmerican Falls reserveir all the storable water not
reserved to whe Company or granbed Lo it as against the
United States shell be limited to such storatle water over
200 second-feet; if only the lirst tamo installments shall
have been paid, such grant shall be limited to the stor-
able waier not reserved to Company or pranted bo it as
arainst the United Stztes over 2200 sccond-feet; and if
the first three peyments shall have been made, then over
and above 1700 second feet, such additional amounts of
wator as listed sbove o be retained by Compamy in lien
of cash waich it would otherwise be sntitied to. The
rrovisions of tiis parapraph shall not impair the right.
title orinberest of the Mmited ftates in any properiy
theretolore conveyed to it by the Company or otherwise
affect thls agreement or Lhe rivhts hereurder. Should
such waiver and surrender of unpaid installments be made
as herzin provided and should tae United States £ail to
construct a resorvoir of sufficient capacity to provide
the storane capacity herein agreed, granted or agreed to

31



ézﬁ

32

‘5 on@. be furnished to the company the United States shzll not
? TG, be lieviein damires lor Iallure 1o provide SuLh SLOTEEE
k 7eG,  capacity.

'l

} 32. Company's Remedy for Tailure to Recqéggfggfggg.

| il Tt is the understnading end intent of the parties

i

! 7g2. +thet the storngn canacity rights herein granted to the

L] -

% 7¢3. company €hall be vested rizhis in it but that if by change
784, of Law, a court or comnission decision or in any other way
me5. than by errvors or inaccuracies in dellvery or release
786, of water from the reserveir the company ghzll be reiused or

i 9g7. denied the richt to a2nd usc of said capecity or any thereof,

% mpf.  the Company shell he entitied to recover the damases wilch

3

i 709, it mey suffer, and to such other relief as a court of
790. competant jurisdiction way adjudge tne Company entitled to
791.. under the terms of thic azreement and the situztion of the
792, parties, boul in case of any errors or inaccuracies in the
753, delivery or rvelesse of woter the cempany shall have and
754, he limitzd to the seme rights znd redrsss as provided for
795. the Irrizailion Zonmanics and Diostriets in the contracts,

% 7oy, tha form of whieh 15 cttached hereto and sarted BExhibit "C",

i 767, between the Tmited Ztates and the Irrizatich Companies and
798, oistricts cocperating with the United States in the con-
79%. struclion of thie .esurveir.

33. bLiosns and incwphranced.
200. Liens or incunbrances existing against said promises
got. and of which the conpany asrees 1o socure the relcase, may




ol okl

at the option of the United States be removed at the iime

204,
80%.
BCE.
807 .

BOE,

gz,

823.

824.

of convevance bty reserving the anount necessary from the
purchase price and discharging the same with the money &0
reserved, but this provision shall not bo conotrued to au-

thorize the incurring of any lien or lncumbrance as agalinst

this s#greement, nor as an sssumption of the same by the

United States,

14, Effective when Siesned By the Secreiary.

This sgreement shall become effectlve to bind the
United Stetes te purchase sald premlsas immedl ately upon its
approval or sigasture by the Secretaery of the Interior,
provided, nowsver, that it sghall te of no further force
or effect unless signed by the Secretary of the Interior,
within ninety days after its execution by the Compeny and
authorization, ratification or approval by the boasrd of dd--
rectors of the company vhich shall be evidenced by & cer=

tified copy of the resolution flled with the Director of

the Beclamation Service.

35, Binding on Successcrs and Assigns,

This agreement shall ioure to the benefit of and be
binding upen the successors and asslgns of the cowpany, and
eleo upon the successors and assigns of the United States.

36, No Waiver of Righte of Federal Power Commission or Siate.

The executisn of this contract shall nct be constroed
as waiving any eutnorlty, Juriedictlon or control which the

Federal Fower Commission may heve over {the compeny or its
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assigne atl hmerican Falls ar elgewhere, and ihe approval
Wl Smendeen

84D,
B4€,
647,
gae,

849.

of this contract hy Comm. Rec, representing the State

of Iémho shzll not be construed as walving or abridging
any lawful Jurisdiction, suthority, or control which ouch
officer or the Stete of Idsho may have over the waters of

the state or the issuing of permits, certificmates or li-

censes thereto.

37. Coopersticn with reference tp Water Rights.

Iz cowmplylnmg with the laws of Idsho relating Lo pei—
feeting water filings msde by either party at dmerican Falls
both parties shall cooperate soc that to the axtent pernmitted
by statute and the administrative officers having jurlsdiction,
the conzttuction of vorks and use by #lther party shall ap—
ply to proof on the permit of the earliest prierity of the
¢lass on vhlch such proef can be made. In the event the
company desires to transfer and changs the polnte of
diversion and use, or any of them, of any of its approprias—
tions, rights or permits now held by it in coanectlon with
the Island and West Side Pover Plsnts, the Company se aghlnst

the United Statse shall have the right at apy time after the

+g

ight of the United States to use ths Company's water in con—
nection with said Island and Fest Side Plants’ terminates as
provided in Paresranh 27 heveof, to transfer and change such
peints of diversion and use from the Island and West Side
Plante to the Ezst Side Flant, or any other plant or plants
constructed by the Compeny at American Falle, subjJect to the
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provisions ond limitations of this contraet in rospect %o

the time of use and amount of watcr to which the Jompany may
be entitled: and the United States shall cooperate with the
company in making such transfer and change: and in the event
the United States desires to transfer mand chenge the points
of diversion and use of the water rights or any part thereof
conveyed to the United States by the Company and to which it
may be entitled under the terms of this contract from the
present points of diversion and use %o any plont or plante
owned by the United States at American Falls, the Unlted
states shall have as agalnst the Company the right to meke
sneh breansfer and change in sueh pointe of diversion and
uga sebject to the provisions and limitations of this con-
tract in Tespect %0 the time of use and amount of water to
waich it mey be entitled, =nd the Companr shall cooperate
with the Thited States in securing such transfer and change.
38. Agency Cleusc.
mhe controctor expressly warrante that he has enploysed

no third person to solicit or obtain this contract in his
hahalf, or £& canse or procire the aame to be obiained upon
compensation i any way coniingent, in whole or in part upon
guch procurement: and that he has not maid, or promised or

-reed to pay, to any third person, in consideration of such
procurement, or in compensation for services in connection
therewith, any brokerscge, commission, or percentage wpon the

amount Teceivable By him hereunder; and that he has not, in
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the pontroct price demanded by him, incluied

ary sun by resgsan of any such brokerage, comtiission, or
=]

percentage; and thAt g1l -monies payaote to—irim Sereund e

e

are free from‘obligation to any other person for services
venderel, or supposed to have been rendered, in the pro—
curement of this contract. He further agrees that any
brescli of this warrant shall constitute edequate cense
for the'annulment of thls coniract by the Unlted States,
and thnt the United Sitates may retain to its own Use from
any sims due or to become Gue thereunder an smount egual
to any brokerage, commisslon, or percentaze so naid, OY
arreed to Te poid:  (Provided, however, 1% is und erstood
that this covenant does not epply to the selling of rocde
thrcugh 2 vona fide commercial renresentative emploved by

the contrnctor in tiae regular course of his pusiness in deal-
ing witii cusfomery other thsnn tie Government grd whosse
compensation is pald, in whole or in pari, by commissions

on sales mede, nor to the egelling of goods tarough sstab-
1ighed commercial or selling agents or agencles regalariy

enzozed in selling sueh goods.)

39. Yenber of Congress Clause.

o iember of or Delegate to Congress, or Resident
Qommissioner, nftsr hls cloction or sppointment o gither
before or after he has qualified and during his continuance
in office, and no officer, agent, or enployee of the Govern-
nment, shall be edmitted t0 any share or part of thig con~

trnct or sgreement, or to any benefit to arise thereupon.
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801 vothine, however., hersin contained shall ve construed to

gopR. extend to any incorporated compeny, whers suca contract
apz. or sgreement is made for the general benefit of such in-
604, corporation or company, as provided in Section 116 of the

©05. Act of Congress apnroved March 4, 1909 (85 Stet., L. 1109).

17 UTIITESS UHTRIOF the parties have hereto signed thelr
mares the €ay and vear first above written. Sald Company
acting in pursucnes of & resolution of ito Hoard of Di~-

reciors duly adopted on October 13th, 82l.

TTTED STATES OF AERICA

By (sei) Fubert Vork
Secretary of the Interior

IDARD POUER CGLFMTT

Iy {8gd) ¥. ¥. Jolwngon
Fresident

(.

ATTE5I:

al}

th
[1]

(542) Clarence T. Hard
secy.

(S.ea.l)

Approved except as bvo Ihihit MOM

(3gd) ¥. G. Zwendsen

Commisgioner of Reclmmatiaon

151972 &7




